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By Mr. MURKOWSKI, from the Committee 

on Energy and Natural Resources, with an 
amendment in the nature of a substitute: 

S. 1127. A bill to establish the Vancouver 
National Historic Reserve, and for other pur-
poses. 

By Mr. MURKOWSKI, from the Committee 
on Energy and Natural Resources, with 
amendments: 

S. 1649. A bill to extend contracts between 
the Bureau of Reclamation and irrigation 
districts in Kansas and Nebraska, and for 
other purposes. 

By Mr. MURKOWSKI, from the Committee 
on Energy and Natural Resources, without 
amendment: 

S. 1699. A bill to establish the National 
Cave and Karst Research Institute in the 
State of New Mexico, and for other purposes. 

S. 1706. A bill to increase the amount au-
thorized to be appropriated for assistance for 
highway relocation with respect to the 
Chickamauga and Chattanooga National 
Military Park in Georgia, and for other pur-
poses. 

S. 1809. A bill entitled the ‘‘Aleutian World 
War II National Historic Areas Act of 1996’’. 

By Mr. MURKOWSKI, from the Committee 
on Energy and Natural Resources, with an 
amendment: 

S. 1844. A bill to amend the Land and 
Water Conservation Fund Act to direct a 
study of the opportunities for enhanced 
water-based recreation, and for other pur-
poses. 

By Mr. MURKOWSKI, from the Committee 
on Energy and Natural Resources, with an 
amendment in the nature of a substitute: 

S. 1921. A bill to authorize the Secretary of 
the Interior to transfer certain facilities at 
the Minidoka project to the Burley Irriga-
tion District, and for other purposes. 

S. 1986. A bill to provide for the completion 
of the Umatilla Basin project, and for other 
purposes. 

By Mr. MURKOWSKI, from the Committee 
on Energy and Natural Resources, without 
amendment: 

S. 2015. A bill to convey certain real prop-
erty located within the Carlsbad project in 
New Mexico to the Carlsbad Irrigation Dis-
trict. 

Mr. HATCH, from the Committee on the 
Judiciary: 

Report to accompany the bill (S. 1952) to 
amend the Juvenile Justice and Delinquency 
Prevention Act of 1974, and for other pur-
poses (Rept. 104–369). 

f 

INTRODUCTION OF BILLS AND 
JOINT RESOLUTIONS 

The following bills and joint resolu-
tions were introduced, read the first 
and second time by unanimous con-
sent, and referred as indicated: 

By Mr. CHAFEE (for himself and Mr. 
ROCKEFELLER): 

S. 2075. A bill to amend title XVIII of the 
Social Security Act to provide additional 
consumer protections for medicare supple-
mental insurance; to the Committee on Fi-
nance. 

By Mr. MURKOWSKI: 
S. 2076. A bill to increase economic benefits 

to the United States from the activities of 
cruise ships visiting Alaska; to the Com-
mittee on Commerce, Science, and Transpor-
tation. 

By Mr. LUGAR (for himself and Mr. 
LEAHY): 

S. 2077. A bill to amend the Commodity Ex-
change Act to improve the act, and for other 
purposes; to the Committee on Agriculture, 
Nutrition, and Forestry. 

By Mr. BINGAMAN (for himself, Mr. 
KEMPTHORNE, and Mr. CRAIG): 

S. 2078. A bill to authorize the sale of ex-
cess Department of Defense aircraft to facili-
tate the suppression of wildfire; to the Com-
mittee on Armed Services. 

By Mr. MOYNIHAN: 
S. 2079. A bill to repeal the prohibition 

against State restrictions on communica-
tions between government agencies and the 
INS; to the Committee on the Judiciary. 

f 

STATEMENTS ON INTRODUCED 
BILLS AND JOINT RESOLUTIONS 

By Mr. CHAFEE (for himself and 
Mr. ROCKEFELLER): 

S. 2075. A bill to amend title XVIII of 
the Social Security Act to provide ad-
ditional consumer protections for 
medicare supplemental insurance; to 
the Committee on Finance. 

THE MEDIGAP PORTABILITY ACT OF 1996 
∑ Mr. CHAFEE. Mr. President, last 
month, the President signed into law 
bipartisan legislation that provides 
greater portability of health insurance 
for working Americans. Today, I join 
with my colleague, Senator ROCKE-
FELLER, in the introduction of a bipar-
tisan bill that will provide some of the 
same guarantees for seniors who buy 
Medicare supplemental insurance or 
Medigap policies. 

Of the 37 million Medicare bene-
ficiaries, 80 percent, or nearly 30 mil-
lion, have some form of Medicare sup-
plemental insurance, whether covered 
through a retiree health plan or a pri-
vate Medigap policy. Under current 
law, Medigap insurers must issue these 
policies without pre-existing condition 
limitations during the 6-month period 
immediately after the beneficiary be-
comes eligible for Medicare. Our bill 
does three things for seniors who have 
purchased Medigap insurance. 

First, it guarantees that if their plan 
goes out of business or the beneficiary 
moves out of a plan service area, he or 
she can buy another comparable policy. 
These rules also would apply to a sen-
ior who has had coverage under a re-
tiree health plan if their plan goes out 
of business. 

Second, it encourages seniors to en-
roll in Medicare managed care by guar-
anteeing that they can return to Medi-
care fee-for-service and, during the 
first year of enrollment, get back their 
same Medigap policy if they decide 
they do not like managed care. Under 
current law, if a senior wishes to enroll 
in a Medicare managed care plan, they 
have two options. They may drop their 
Medigap policy, and hope they can get 
another if they go back to fee-for-serv-
ice, or they can continue paying their 
Medigap premiums in the event that 
they may need the policy again some 
day—a very costly option for those on 
fixed incomes. 

Third, it provides a 6-month open en-
rollment period for those under 65 who 
become Medicare beneficiaries because 
they are disabled. Under current Fed-
eral law, Medicare beneficiaries are of-
fered a 6-month open enrollment period 
only if they are 65. There are approxi-
mately 4 million Americans who are 
under 65 years of age and are enrolled 

in the Medicare Program. Currently, 
they do not currently have access to 
Medigap policies unless State laws re-
quire insurers to offer policies to them. 

It is true that this bill does not go as 
far as some advocacy groups would 
like. Our bill leaves to the States more 
controversial issues, such as contin-
uous open enrollment and community 
rating of Medigap premiums. I believe, 
however, that this legislation will pro-
vide seniors the same guarantees that 
we provided to working Americans 
under the Kassebaum-Kennedy legisla-
tion. Thank you, Mr. President. 

I ask unanimous consent that the 
text of the bill be included in the 
RECORD immediately following my re-
marks. 

There being no objection, the bill was 
ordered to be printed in the RECORD, as 
follows: 

S. 2075 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Medigap 
Portability Act of 1996’’. 
SEC. 2. MEDIGAP AMENDMENTS. 

(a) GUARANTEEING ISSUE WITHOUT PRE-
EXISTING CONDITIONS FOR CONTINUOUSLY COV-
ERED INDIVIDUALS.—Section 1882(s) of the So-
cial Security Act (42 U.S.C. 1395ss(s)) is 
amended— 

(1) in paragraph (3), by striking ‘‘para-
graphs (1) and (2)’’ and inserting ‘‘this sub-
section’’, 

(2) by redesignating paragraph (3) as para-
graph (4), and 

(3) by inserting after paragraph (2) the fol-
lowing new paragraph: 

‘‘(3)(A) The issuer of a medicare supple-
mental policy— 

‘‘(i) may not deny or condition the 
issuance or effectiveness of a medicare sup-
plemental policy described in subparagraph 
(C); 

‘‘(ii) may not discriminate in the pricing of 
the policy on the basis of the individual’s 
health status, medical condition (including 
both physical and mental illnesses), claims 
experience, receipt of health care, medical 
history, genetic information, evidence of in-
surability (including conditions arising out 
of acts of domestic violence), or disability; 
and 

‘‘(iii) may not impose an exclusion of bene-
fits based on a pre-existing condition, 
in the case of an individual described in sub-
paragraph (B) who seeks to enroll under the 
policy not later than 63 days after the date of 
the termination of enrollment described in 
such subparagraph. 

‘‘(B) An individual described in this sub-
paragraph is an individual described in any 
of the following clauses: 

‘‘(i) The individual is enrolled with an eli-
gible organization under a contract under 
section 1876 or with an organization under an 
agreement under section 1833(a)(1)(A) and 
such enrollment ceases either because the 
individual moves outside the service area of 
the organization under the contract or 
agreement or because of the termination or 
nonrenewal of the contract or agreement. 

‘‘(ii) The individual is enrolled with an or-
ganization under a policy described in sub-
section (t) and such enrollment ceases either 
because the individual moves outside the 
service area of the organization under the 
policy, because of the bankruptcy or insol-
vency of the insurer, or because the insurer 
closes the block of business to new enroll-
ment. 
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‘‘(iii) The individual is covered under a 

medicare supplemental policy and such cov-
erage is terminated because of the bank-
ruptcy or insolvency of the insurer issuing 
the policy, because the insurer closes the 
block of business to new enrollment, or be-
cause the individual changes residence so 
that the individual no longer resides in a 
State in which the issuer of the policy is li-
censed. 

‘‘(iv) The individual is enrolled under an 
employee welfare benefit plan that provides 
health benefits that supplement the benefits 
under this title and the plan terminates or 
ceases to provide (or significantly reduces) 
such supplemental health benefits to the in-
dividual. 

‘‘(v)(I) The individual is enrolled with an 
eligible organization under a contract under 
section 1876 or with an organization under an 
agreement under section 1833(a)(1)(A) and 
such enrollment is terminated by the en-
rollee during the first 12 months of such en-
rollment, but only if the individual never 
was previously enrolled with an eligible or-
ganization under a contract under section 
1876 or with an organization under an agree-
ment under section 1833(a)(1)(A). 

‘‘(II) The individual is enrolled under a pol-
icy described in subsection (t) and such en-
rollment is terminated during the first 12 
months of such enrollment, but only if the 
individual never was previously enrolled 
under such a policy under such subsection. 

‘‘(C)(i) Subject to clause (ii), a medicare 
supplemental policy described in this sub-
paragraph, with respect to an individual de-
scribed in subparagraph (B), is a policy the 
benefits under which are comparable or less-
er in relation to the benefits under the en-
rollment described in subparagraph (B) (or, 
in the case of an individual described in 
clause (ii), under the most recent medicare 
supplemental policy described in clause 
(ii)(II)). 

‘‘(ii) An individual described in this clause 
is an individual who— 

‘‘(I) is described in subparagraph (B)(v), 
and 

‘‘(II) was enrolled in a medicare supple-
mental policy within the 63 day period before 
the enrollment described in such subpara-
graph. 

‘‘(iii) As a condition for approval of a State 
regulatory program under subsection (b)(1) 
and for purposes of applying clause (i) to 
policies to be issued in the State, the regu-
latory program shall provide for the method 
of determining whether policy benefits are 
comparable or lesser in relation to other 
benefits. With respect to a State without 
such an approved program, the Secretary 
shall establish such method. 

‘‘(D) At the time of an event described in 
subparagraph (B) because of which an indi-
vidual ceases enrollment or loses coverage or 
benefits under a contract or agreement, pol-
icy, or plan, the organization that offers the 
contract or agreement, the insurer offering 
the policy, or the administrator of the plan, 
respectively, shall notify the individual of 
the rights of the individual, and obligations 
of issuers of medicare supplemental policies, 
under subparagraph (A).’’. 

(b) LIMITATION ON IMPOSITION OF PRE-
EXISTING CONDITION EXCLUSION DURING INI-
TIAL OPEN ENROLLMENT PERIOD.—Section 
1882(s)(2)(B) of such Act (42 U.S.C. 
1395ss(s)(2)(B)) is amended to read as follows: 

‘‘(B) In the case of a policy issued during 
the 6-month period described in subpara-
graph (A), the policy may not exclude bene-
fits based on a pre-existing condition.’’. 

(c) CLARIFYING THE NONDISCRIMINATION RE-
QUIREMENTS DURING THE 6-MONTH INITIAL EN-
ROLLMENT PERIOD.—Section 1882(s)(2)(A) of 
such Act (42 U.S.C. 1395ss(s)(2)(A)) is amend-
ed to read as follows: 

‘‘(2)(A)(i) In the case of an individual de-
scribed in clause (ii), the issuer of a medicare 
supplemental policy— 

‘‘(I) may not deny or condition the 
issuance or effectiveness of a medicare sup-
plemental policy, and 

‘‘(II) may not discriminate in the pricing of 
the policy on the basis of the individual’s 
health status, medical condition (including 
both physical and mental illnesses), claims 
experience, receipt of health care, medical 
history, genetic information, evidence of in-
surability (including conditions arising out 
of acts of domestic violence), or disability. 

‘‘(ii) An individual described in this clause 
is an individual for whom an application is 
submitted before the end of the 6-month pe-
riod beginning with the first month as of the 
first day on which the individual is 65 years 
of age or older and is enrolled for benefits 
under part B.’’. 

(d) EXTENDING 6-MONTH INITIAL ENROLL-
MENT PERIOD TO NON-ELDERLY MEDICARE 
BENEFICIARIES.—Section 1882(s)(2)(A)(ii) of 
such Act (42 U.S.C. 1395ss(s)(2)(A)), as amend-
ed by subsection (c), is amended by striking 
‘‘is submitted’’ and all that follows and in-
serting the following: ‘‘is submitted— 

‘‘(I) before the end of the 6-month period 
beginning with the first month as of the first 
day on which the individual is 65 years of age 
or older and is enrolled for benefits under 
part B; and 

‘‘(II) for each time the individual becomes 
eligible for benefits under part A pursuant to 
section 226(b) or 226A and is enrolled for ben-
efits under part B, before the end of the 6- 
month period beginning with the first month 
as of the first day on which the individual is 
so eligible and so enrolled.’’. 

(e) EFFECTIVE DATES.— 
(1) GUARANTEED ISSUE.—The amendment 

made by subsection (a) shall take effect on 
July 1, 1997. 

(2) LIMIT ON PREEXISTING CONDITION EXCLU-
SIONS.—The amendment made by subsection 
(b) shall apply to policies issued on or after 
July 1, 1997. 

(3) CLARIFICATION OF NONDISCRIMINATION 
REQUIREMENTS.—The amendment made by 
subsection (c) shall apply to policies issued 
on or after July 1, 1997. 

(4) EXTENSION OF ENROLLMENT PERIOD TO 
DISABLED INDIVIDUALS.— 

(A) IN GENERAL.—The amendment made by 
subsection (d) shall take effect on July 1, 
1997. 

(B) TRANSITION RULE.—In the case of an in-
dividual who first became eligible for bene-
fits under part A of title XVIII of the Social 
Security Act pursuant to section 226(b) or 
226A of such Act and enrolled for benefits 
under part B of such title before July 1, 1997, 
the 6-month period described in section 
1882(s)(2)(A) of such Act shall begin on July 
1, 1997. Before July 1, 1997, the Secretary of 
Health and Human Services shall notify any 
individual described in the previous sentence 
of their rights in connection with medicare 
supplemental policies under section 1882 of 
such Act, by reason of the amendment made 
by subsection (d). 

(f) TRANSITION PROVISIONS.— 
(1) IN GENERAL.—If the Secretary of Health 

and Human Services identifies a State as re-
quiring a change to its statutes or regula-
tions to conform its regulatory program to 
the changes made by this section, the State 
regulatory program shall not be considered 
to be out of compliance with the require-
ments of section 1882 of the Social Security 
Act due solely to failure to make such 
change until the date specified in paragraph 
(4). 

(2) NAIC STANDARDS.—If, within 9 months 
after the date of the enactment of this Act, 
the National Association of Insurance Com-
missioners (in this subsection referred to as 

the ‘‘NAIC’’) modifies its NAIC Model Regu-
lation relating to section 1882 of the Social 
Security Act (referred to in such section as 
the 1991 NAIC Model Regulation, as modified 
pursuant to section 171(m)(2) of the Social 
Security Act Amendments of 1994 (Public 
Law 103–432) and as modified pursuant to sec-
tion 1882(d)(3)(A)(vi)(IV) of the Social Secu-
rity Act, as added by section 271(a) of the 
Health Care Portability and Accountability 
Act of 1996 (Public Law 104–191) to conform 
to the amendments made by this section, 
such revised regulation incorporating the 
modifications shall be considered to be the 
applicable NAIC model regulation (including 
the revised NAIC model regulation and the 
1991 NAIC Model Regulation) for the pur-
poses of such section. 

(3) SECRETARY STANDARDS.—If the NAIC 
does not make the modifications described in 
paragraph (2) within the period specified in 
such paragraph, the Secretary of Health and 
Human Services shall make the modifica-
tions described in such paragraph and such 
revised regulation incorporating the modi-
fications shall be considered to be the appro-
priate Regulation for the purposes of such 
section. 

(4) DATE SPECIFIED.— 
(A) IN GENERAL.—Subject to subparagraph 

(B), the date specified in this paragraph for a 
State is the earlier of— 

(i) the date the State changes its statutes 
or regulations to conform its regulatory pro-
gram to the changes made by this section, or 

(ii) 1 year after the date the NAIC or the 
Secretary first makes the modifications 
under paragraph (2) or (3), respectively. 

(B) ADDITIONAL LEGISLATIVE ACTION RE-
QUIRED.—In the case of a State which the 
Secretary identifies as— 

(i) requiring State legislation (other than 
legislation appropriating funds) to conform 
its regulatory program to the changes made 
in this section, but 

(ii) having a legislature which is not sched-
uled to meet in 1998 in a legislative session 
in which such legislation may be considered, 

the date specified in this paragraph is the 
first day of the first calendar quarter begin-
ning after the close of the first legislative 
session of the State legislature that begins 
on or after July 1, 1998. For purposes of the 
previous sentence, in the case of a State that 
has a 2-year legislative session, each year of 
such session shall be deemed to be a separate 
regular session of the State legislature. 

SEC. 3. INFORMATION FOR MEDICARE BENE-
FICIARIES. 

(a) GRANT PROGRAM.— 
(1) IN GENERAL.—The Secretary of Health 

and Human Services (in this section referred 
to as the ‘‘Secretary’’) is authorized to pro-
vide grants to— 

(A) private, independent, non-profit con-
sumer organizations, and 

(B) State agencies, 

to conduct programs to prepare and make 
available to medicare beneficiaries com-
prehensive and understandable information 
on enrollment in health plans with a medi-
care managed care contract and in medicare 
supplemental policies in which they are eli-
gible to enroll. Nothing in this section shall 
be construed as preventing the Secretary 
from making a grant to an organization 
under this section to carry out activities for 
which a grant may be made under section 
4360 of the Omnibus Budget Reconciliation 
Act of 1990 (Public Law 101–508). 

(2) CONSUMER SATISFACTION SURVEYS.—Any 
eligible organization with a medicare man-
aged care contract or any issuer of a medi-
care supplemental policy shall— 

(A) conduct, in accordance with minimum 
standards approved by the Secretary, a 
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consumer satisfaction survey of the enrollees 
under such contract or such policy; and 

(B) make the results of such survey avail-
able to the Secretary and the State Insur-
ance Commissioner of the State in which the 
enrollees are so enrolled. 

The Secretary shall make the results of such 
surveys available to organizations which re-
ceive grants under paragraph (1). 

(3) INFORMATION.— 
(A) CONTENTS.—The information described 

in paragraph (1) shall include at least a com-
parison of such contracts and policies, in-
cluding a comparison of the benefits pro-
vided, quality and performance, the costs to 
enrollees, the results of consumer satisfac-
tion surveys on such contracts and policies, 
as described in subsection (a)(2), and such ad-
ditional information as the Secretary may 
prescribe. 

(B) INFORMATION STANDARDS.—The Sec-
retary shall develop standards and criteria 
to ensure that the information provided to 
medicare beneficiaries under a grant under 
this section is complete, accurate, and uni-
form. 

(C) REVIEW OF INFORMATION.—The Sec-
retary may prescribe the procedures and con-
ditions under which an organization that has 
obtained a grant under this section may fur-
nish information obtained under the grant to 
medicare beneficiaries. Such information 
shall be submitted to the Secretary at least 
45 days before the date the information is 
first furnished to such beneficiaries. 

(4) CONSULTATION WITH OTHER ORGANIZA-
TIONS AND PROVIDERS.—An organization 
which receives a grant under paragraph (1) 
shall consult with private insurers, managed 
care plan providers and other health care 
providers, and public and private purchasers 
of health care benefits in order to provide 
the information described in paragraph (1). 

(5) TERMS AND CONDITIONS.—To be eligible 
for a grant under this section, an organiza-
tion shall prepare and submit to the Sec-
retary an application at such time, in such 
form, and containing such information as 
the Secretary may require. Grants made 
under this section shall be in accordance 
with terms and conditions specified by the 
Secretary. 

(b) COST-SHARING.— 
(1) IN GENERAL.—Each organization which 

provides a medicare managed care contract 
or issues a medicare supplemental policy (in-
cluding a medicare select policy) shall pay to 
the Secretary its pro rata share (as deter-
mined by the Secretary) of the estimated 
costs to be incurred by the Secretary in pro-
viding the grants described in subsection (a). 

(2) LIMITATION.—The total amount required 
to be paid under paragraph (1) shall not ex-
ceed $35,000,000 in any fiscal year. 

(3) APPLICATION OF PROCEEDS.—Amounts 
received under paragraph (1) are hereby ap-
propriated to the Secretary to defray the 
costs described in such paragraph and shall 
remain available until expended. 

(c) DEFINITIONS.—In this section: 
(1) MEDICARE MANAGED CARE CONTRACT.— 

The term ‘‘medicare managed care contract’’ 
means a contract under section 1876 or sec-
tion 1833(a)(1)(A) of the Social Security Act. 

(2) MEDICARE SUPPLEMENTAL POLICY.—The 
term ‘‘medicare supplemental policy’’ has 
the meaning given such term in section 
1882(g) of the Social Security Act.∑ 

Mr. ROCKEFELLER. Mr. President, I 
join my colleague from Rhode Island, 
Senator CHAFEE, in introducing a bill 
that aims at taking another significant 
step in extending the kind of health 
care security we want for all Ameri-
cans. I believe the recent enactment of 
the Kassebaum-Kennedy health reform 

bill confirms that those of us who want 
to expand health care access, coverage, 
and quality for Americans have every 
reason to press on. And the Senator 
from Rhode Island and I have very de-
liberately adopted the same principles 
of bipartisanship and pragmatism in 
crafting this new bill to take the next 
steps forward in health reform. 

Our bill responds to a clear need 
among Medicare’s beneficiaries, espe-
cially the 4 million disabled Americans 
who rely on Medicare, to be able to 
count on supplemental insurance when 
they seek it. As important as Medicare 
is, it covers less than one-half of bene-
ficiaries’ total health care costs. As a 
result, almost 80 percent of all Medi-
care beneficiaries buy private, supple-
mental insurance that gives them 
extra coverage and financial relief. But 
it turns out that seniors and the dis-
abled are having all kinds of difficul-
ties in obtaining or holding onto this 
supplemental insurance. Our bill solves 
some of these problems, by making 
Medigap policies portable, more reli-
able, and more accessible in different 
situations. 

Specifically, our bill requires insur-
ers to issue a Medigap policy to a Medi-
care beneficiary who loses his or her 
Medigap coverage because he or she 
moves out of a plan’s service area; be-
cause an HMO or managed care plan 
goes out of business or withdraws from 
the market; or because an employer 
drops, or substantially cuts back, re-
tiree health benefits. 

This legislation responds to changes 
we are seeing that are hurting older 
and disabled Americans, which includes 
50,000 disabled West Virginians. For ex-
ample, more and more employers are 
cutting costs by cutting back on their 
retirees’ health benefits. Between 1993 
and 1995, the number of large employ-
ers who provided retiree health bene-
fits dropped by 5 percent. When retirees 
lose employer-sponsored health bene-
fits, they are forced to go to the pri-
vate market and purchase individual 
coverage. 

If they have any type of preexisting 
medical condition, they will be lucky 
to find an insurance company who will 
sell them a Medigap policy without a 
lengthy pre-existing condition limita-
tion. Others will not be so lucky. They 
won’t find an insurer willing to sell 
them a policy at any price. 

Mr. President, our bill gives Medi-
care beneficiaries an opportunity to 
try a managed care plan without wor-
rying about losing their ability to re-
turn to fee-for-service medicine. Our 
legislation would give Medicare bene-
ficiaries a 12-month trial period to try 
a Medicare managed care option. Un-
derstandably, many seniors are very 
nervous about enrolling in a managed 
care organization if it means losing ac-
cess to their lifelong doctor. 

Our bill lets Medicare beneficiaries 
see if a managed health care plan suits 
them and gives them a way back to fee- 
for-service medicine, if that is their 
personal preference. 

Mr. President, my preference would 
be to allow continuously insured Medi-
care beneficiaries to freely switch 
types of policies—fee-for-service versus 
managed care—and insurers, on an an-
nual basis. This would allow seniors 
the ability to switch insurers for cus-
tomer service reasons or any other per-
sonal preference. But because the in-
surance companies are especially op-
posed to any type of continuous or an-
nual open enrollment policy for 
Medigap insurance—even for individ-
uals who are continuously insured—we 
have to have our bill aim for the more 
modest improvements in portability 
that we think we have a better chance 
of enacting. 

Our legislation bans insurance com-
panies from imposing any preexisting 
condition limitation during the 6- 
month open enrollment period for 
Medigap insurance when a person first 
qualifies for Medicare. This makes the 
rules for Medigap policies consistent 
with the recently enacted Kassebaum- 
Kennedy bill, and with Medicare cov-
erage which begins immediately, re-
gardless of preexisting conditions. 

For the disabled, this bill is a big im-
provement over current law. In 1990, 
Congress mandated that insurers must 
sell a Medigap policy to any senior 
wishing to buy coverage when that in-
dividual first becomes eligible for 
Medicare. The disabled were left out at 
that time because of insurance com-
pany-generated concerns about poten-
tially huge premium hikes for current 
Medigap policyholders. 

Since then, at least 10 States went 
ahead and required insurers to issue 
policies to all Medicare beneficiaries in 
their States, including the disabled. 
My staff called those States, and not 
one State reported large hikes in pre-
miums as a result of their new laws re-
quiring access to Medigap for the dis-
abled. 

The Health Care Financing Adminis-
tration [HCFA] has also estimated that 
Medicare’s average per-person cost for 
the disabled is actually less than Medi-
care’s average per-person cost for the 
aged. So, Mr. President, I believe we 
can put concerns about large premium 
hikes to rest, and move to guarantee 
the disabled access to private Medigap 
policies. 

This bill will help people like a 44- 
year-old man from Capon Bridge, WV, 
who qualifies for Medicare because of a 
disability. He earns too much money to 
qualify for Medicaid and is unable to 
buy a private Medigap policy because 
of a chronic medical condition. 

Medigap insurers in West Virginia 
refuse to sell him a policy because of 
his medical condition. A 47-year-old 
woman from Slanesville, WV, is in a 
similar situation. She was uninsured 
before qualifying for Medicare because 
of a chronic kidney disease that re-
quires dialysis. Her husband and she 
have too many assets to qualify for 
Medicaid and they cannot afford the 
$300 a month, or $3,600 a year premium 
for health insurance provided through 
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her husband’s job. The average cost of 
a Medigap policy ranges from $700 to 
$1,000 a year. Access to a Medigap pol-
icy would be a more affordable option 
for this family. 

Mr. President, our bill also includes a 
section to help seniors choose the right 
health plan for them by ensuring that 
they get good information on what 
plans are available in their area. 

It allows them to compare different 
health plans based on results of con-
sumer satisfaction surveys, and will in-
clude information on benefits and 
costs. 

Our bill does not directly address af-
fordability. Just as the Kassebaum- 
Kennedy bill was not able to take that 
step, we leave it to the States to con-
sider ways to promote affordable 
Medigap premiums. But Congress has 
some history in the Medigap market, 
with legislation passed in 1980, and 
again in 1990, to guarantee at least a 
minimal level of value across all 
Medigap policies. Under the current 
law that I helped enact back in 1990, in-
dividual and group Medigap policies 
must spend at least 65 percent and 75 
percent, respectively, of all premium 
dollars collected, on benefits. If a 
Medigap plan fails to meet these min-
imum loss ratios, they must issue re-
funds or credits to their customers. 

Mr. President, while Federal loss 
ratio standards help assure a minimum 
level of value, they do not prevent in-
surance companies from annually up-
ping premiums as a senior ages. This 
practice—known as attained age-rat-
ing—results in the frailest and the low-
est income seniors facing large, annual 
premium hikes as they age. I would 
hope that more States would follow the 
lead of at least five other States who 
have banned attained age-rating. This 
would vastly improve the affordability 
of Medigap for the oldest and frailest of 
our seniors. 

Mr. President, our bill is a targeted, 
modest bill. But if and when we enact 
it, it will provide very real, very sig-
nificant help to the seniors who, year 
in and year out, pay out billions of dol-
lars in premiums in order to have the 
extra protection of Medigap protection. 

It is wrong and unfair when senior 
and disabled citizens in West Virginia 
and across the country are suddenly 
dropped by insurers or denied a 
Medigap policy just because they move 
to another State, or their employer 
cuts back on promised retiree health 
benefits, or because they’re disabled. 

In the bipartisan and practical spirit 
of the Kassebaum-Kennedy bill, we now 
propose the same kind of common-
sense, consumer protections and re-
forms, to help over 33 million senior 
citizens and almost 5 million disabled 
Americans. It is a great honor to be 
presenting this bill with the Senator 
from Rhode Island, someone who is re-
sponsible for many of the country’s 
most important achievements in 
health care. I urge my colleagues to co-
sponsor this bill, and to help us extend 
the health care peace of mind that 

older and disabled Americans ask for 
and deserve. 

By Mr. MURKOWSKI: 
S. 2076. A bill to increase economic 

benefits to the United States from the 
activities of cruise ships visiting Alas-
ka; to the Committee on Commerce, 
Science, and Transportation. 

CRUISE SHIP LEGISLATION 
∑ Mr. MURKOWSKI. Mr. President, 
today, I am reintroducing a very im-
portant measure—one that will unlock 
and open a door that Congress has kept 
barred for over 100 years. 

Opening that door will create a path 
to thousands of new jobs, to hundreds 
of millions of dollars in new economic 
activity and to millions in new Fed-
eral, State, and local government reve-
nues. Furthermore, Mr. President, that 
door can be opened with no adverse im-
pact on any existing U.S. industry, 
labor interest or on the environment, 
and it will cost the Government vir-
tually nothing. 

There is no magic to this; in fact, it’s 
a very simple matter. My bill merely 
allows United States ports to compete 
for the growing cruise ship trade to 
Alaska, and encourages the develop-
ment of an all-Alaska cruise business, 
as well. 

The bill amends the Passenger Serv-
ice Act to allow foreign cruise ships to 
operate to and from Alaska, and be-
tween Alaska ports. However, it also 
very carefully protects all existing U.S. 
passenger vessels by using a definition 
of ‘‘cruise ships’’ designed to exclude 
any foreign-flag vessels that could con-
ceivably compete in the same market 
as U.S.-flag tour boats or ferries. Fi-
nally, it provides a mechamism to 
guarantee that if a U.S. vessel ever en-
ters this trade in the future, steps will 
be taken to ensure an ample pool of po-
tential passengers. 

Mr. President, this is a straight-
forward approach to a vexing problem, 
and it deserves the support of this 
body. 

Let us look at the facts. U.S. ports 
currently are precluded from com-
peting for the Alaska cruise ship trade 
by the Passenger Service Act of 1886, 
which bars foreign vessels from car-
rying passengers on one-way voyages 
between U.S. ports. However, it isn’t 
1886 anymore. These days, no one is 
building any U.S. passenger ships of 
this type, and no one has built one in 
over 40 years. 

Because there are no U.S. vessels in 
this important trade, the only real ef-
fect of the Passenger Service Act is to 
force all the vessels sailing to Alaska 
to base their operations in an foreign 
port instead of a U.S. city. 

Mr. President, what we have here is 
an act of Congress prohibiting U.S. cit-
ies from competing for thousands of 
jobs and hundreds of millions in busi-
ness dollars. That is worse than ab-
surd—in light of our ever-popular elec-
tion-year promises to help the econ-
omy, it belongs in Letterman’s ‘‘Top 
Ten Reasons Why Congress Doesn’t 
Know What It’s Doing.’’ 

How, Mr. President, can anyone 
argue with a straight face for the con-
tinuation of a policy that fails utterly 
to benefit any identifiable American 
interst, while actively discouraging 
economic growth. 

Mr. President, this is not the first 
time I have introduced this legislation. 
When I began, Alaska-bound cruise pas-
sengers totaled about 200,000 per year. 
By last year, almost three times that 
many people—most of them American 
citizens—were making that voyage. Al-
most 600,000 people joined an Alaska 
bound vessel in 1995, and almost all 
those sailings originated in Vancouver, 
BC—not because Vancouver is nec-
essarily a better port, but because our 
own foolish policy demands it. 

The cash flow generated by this trade 
is enormous. Most passengers fly in or 
out of Seattle-Tacoma International 
Airport in Washington State, but be-
cause of the law, they spend little time 
there. Instead, they spend their pre- 
and post-sailing time in a Vancouver 
hotel, at Vancouver restaurants, and in 
Vancouver gift shops. And when their 
vessel sails, it sails with food, fuel gen-
eral supplies, repair and maintenance 
needs taken care of by Vancouver ven-
dors. 

According to some estimates the city 
of Vancouver receives benefits of well 
over $200 million per year. Others pro-
vide more modest estimates, such as a 
comprehensive study by the Inter-
national Council of Cruise Lines, which 
indicated that in 1992 alone, the Alaska 
cruise trade generated over 2,400 jobs 
for the city of Vancouver, plus pay-
ments to Canadian vendors and em-
ployees of over $119 million. If that 
business had taken place inside the 
United States, it would have been 
worth additional Federal, State, and 
local tax revenues of approximately $60 
million. 

In addition to the opportunities now 
being shunted to Vancouver, we are 
also missing an opportunity to create 
entirely new jobs and income through 
the potential to develop new cruising 
routes between Alaska ports. The city 
of Ketchikan, AK, was told a few years 
ago that two relatively small cruise 
ships were very interested in estab-
lishing short cruises within southeast 
Alaska. I’m told such a business could 
have contributed $2 million or more to 
that small community’s economy, and 
created dozens of new jobs. But, be-
cause of the current policy, the oppor-
tunity simply evaporated. 

Why, Mr. President, do we allow this 
to happen? This is a market almost en-
tirely focused on U.S. citizens going to 
see one of the United State’s most 
spectacular places, and yet we force 
them to go to another country to do it. 
We are throwing away both money and 
jobs—and getting nothing whatsoever 
in return. 

Why is this allowed to happen? The 
answer is simple—but it is not ration-
al. Although the current law is actu-
ally a job loser, there are those who 
argue that any change would weaken 
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U.S. maritime interests. I submit, Mr. 
President, that is not the case. 

For some inexplicable reason, para-
noia runs deep among those who oppose 
this bill. They seem to feel that amend-
ing the Passenger Service Act so that 
it makes sense for the United States 
would create a threat to Jones Act ves-
sels hauling freight between U.S. ports. 
Mr. President, there simply is no con-
nection whatsoever between the two. I 
have repeatedly made clear that I have 
no intention of using this bill to create 
cracks in the Jones Act. 

This bill would actually enhance— 
not impede—opportunities for U.S. 
workers. Both shipyard workers and 
longshoremen—not to mention hotel 
and restaurant workers and many oth-
ers—would have a great deal to gain 
from this legislation, and the bill has 
been carefully written to prevent the 
loss of any existing jobs in other 
trades. 

Finally, let me dispose of any sugges-
tion that this bill might farm smaller 
U.S. tour or excursion boats. The in-
dustry featuring these smaller vessels 
is thriving, but it simply does not cater 
to the same client base as large cruise 
ships. For one thing, the tour boats op-
erating in Alaska are all much small-
er—under 1,000 tons compared to the 
5,000 ton minimum for cruise ships in 
this bill. The larger vessels can offer 
unmatched luxury and personal serv-
ice, on-board shopping, entertainment, 
and so forth. The smaller vessels offer 
more flexible routes, the ability to get 
closer to Alaska’s natural attractions, 
and other benefits. There is no signifi-
cant competition between the two 
types of vessel, because the passengers 
inclined to one are not likely to be in-
clined to the other. 

Mr. President, I cannot claim that 
this legislation would immediately 
lead to increased earnings for U.S. 
ports. I can only say that it would 
allow them to compete fairly, instead 
of being anchored by a rule that is ac-
tively harmful to U.S. interests. It is, 
as I said at the beginning of this state-
ment, only a way to open the door. 

We have heard a lot of talk about 
growing the economy and creating jobs 
during the last few years, and we are 
bound to keep hearing those phrases 
even more often over the next few 
months. But we all know, Mr. Presi-
dent, that such changes are easier to 
talk about than they are to accom-
plish. Well, Mr. President, here is a bill 
that opens the door to thousands of 
jobs and hundreds of millions of new 
dollars, and does it without one red 
cent of taxpayer money. 

It has been 110 years since the cur-
rent law was enacted, and it’s time for 
a change.∑ 

By Mr. LUGAR (for himself and 
Mr. LEAHY): 

S. 2077. A bill to amend the Com-
modity Exchange Act to improve the 
act, and for other purposes; to the 
Committee on Agriculture, Nutrition, 
and Forestry. 

THE COMMODITY EXCHANGE ACT AMENDMENTS 
OF 1996 

∑ Mr. LUGAR. Mr. President, today 
Senator LEAHY and I are introducing 
legislation to amend the Commodity 
Exchange Act. This bill follows several 
months of hearings and informal con-
sultations with industry, academics 
and regulators. The legislation stream-
lines U.S. futures trading law, con-
forming it to changing competitive re-
alities. 

In many ways, regulation has bene-
fited the U.S. futures industry. Pru-
dent regulation enhances customer 
protection, prevents and punishes fraud 
and other abuses, and makes futures 
markets better able to provide risk 
management, price discovery and in-
vestment opportunity. 

Regulation, however, also has its 
costs. U.S. futures markets face com-
petition that is, in some cases, less reg-
ulated or differently regulated. In the 
years ahead, our challenge is to bal-
ance the need for adequate regulation 
with the need to offer cost-competitive 
products. 

This bill tries to strike such a bal-
ance. It requires the Commodity Fu-
tures Trading Commission to consider 
the costs for industry of the regula-
tions it imposes. The bill streamlines 
the process of introducing new futures 
contracts, reducing the time that is re-
quired to begin trading these new prod-
ucts. It makes similar reforms to the 
process by which exchanges’ rules are 
reviewed by the CFTC. 

Where additional authority for the 
CFTC is needed, the bill provides it. 
The CFTC will have the authority to 
require delivery points for overseas fu-
tures markets to provide information 
that is also regularly demanded of 
American market participants. This is 
eminently reasonable, and may assist 
the CFTC and other regulators in the 
future if situations similar to the cur-
rent copper market scandal recur. 

The bill will also provide greater 
legal certainty for swaps, over-the- 
counter products that are of increasing 
importance to many businesses. It is 
important that these contracts’ en-
forceability be made more certain, so 
that legal risk does not compound the 
other risks inherent in any financial 
transaction. 

The bill contains a number of other 
provisions. I have provided a descrip-
tive summary which may be helpful to 
our colleagues. Mr. President, I ask 
unanimous consent that this document 
and the text of the introduced bill be 
printed in the RECORD. 

It is late in the session, and I do not 
expect the Commodity Exchange Act 
Amendments of 1996 to become law this 
year. Senator LEAHY and I wanted to 
introduce it to spur discussion and de-
bate, so that early in the next Congress 
we can again introduce the bill, with 
any refinements that may be developed 
in the interim. We both intend that the 
bill will be a major focus of attention 
for the Committee on Agriculture, Nu-
trition, and Forestry next year. 

As usual, I am indebted to Senator 
LEAHY for his bipartisan cooperation in 
this as in so many other endeavors. I 
am honored that he is an original co- 
sponsor of the bill. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

S. 2077 

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in 
Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘‘Commodity 
Exchange Amendments Act of 1996’’. 
SEC. 2. HEDGING. 

The fourth sentence of section 3 of the 
Commodity Exchange Act (7 U.S.C. 5) is 
amended by striking ‘‘through fluctuations 
in price’’. 
SEC. 3. DELIVERY POINTS FOR FOREIGN FU-

TURES CONTRACTS. 
Section 4(b) of the Commodity Exchange 

Act (7 U.S.C. 6(b)) is amended— 
(1) in the third sentence— 
(A) by striking ‘‘(1)’’ and ‘‘(2)’’ and insert-

ing ‘‘(A)’’ and ‘‘(B)’’, respectively; and 
(B) by striking ‘‘No rule’’ and inserting 

‘‘Except as provided in paragraph (2), no 
rule’’; 

(2) by inserting ‘‘(1)’’ after ‘‘(b)’’; and 
(3) by adding at the end the following: 
‘‘(2)(A) The Commission shall consult with 

a foreign government, foreign futures au-
thority, or department, agency, govern-
mental body, or regulatory organization em-
powered by a foreign government to regulate 
a board of trade, exchange, or market lo-
cated outside the United States, or a terri-
tory or possession of the United States, that 
has 1 or more established delivery points in 
the United States, or a territory or posses-
sion of the United States, for a contract of 
sale of a commodity for future delivery that 
is made or will be made on or subject to the 
rules of the board of trade, exchange, or mar-
ket. 

‘‘(B) In the consultations, the Commission 
shall endeavor to secure adequate assur-
ances, through memoranda of understanding 
or any other means the Commission con-
siders appropriate, that the presence of the 
delivery points will not create the potential 
for manipulation of the price, or any other 
disruption in trading, of a contract of sale of 
a commodity for future delivery traded on or 
subject to the rules of a contract market, or 
a commodity, in interstate commerce. 

‘‘(C) Any warehouse or other facility hous-
ing an established delivery point in the 
United States, or a territory or possession of 
the United States, described in subparagraph 
(A) shall— 

‘‘(i) keep books, records, and other infor-
mation specified by the Commission per-
taining to all transactions and positions in 
all contracts made or carried on the foreign 
board of trade, exchange, or market in such 
form and manner and for such period as may 
be required by the Commission; 

‘‘(ii) file such reports regarding the trans-
actions and positions with the Commission 
as the Commission may specify; and 

‘‘(iii) keep the books and records open to 
inspection by a representative of the Com-
mission or the United States Department of 
Justice.’’. 
SEC. 4. EXEMPTION AUTHORITY AND SWAP EX-

EMPTION. 
(a) IN GENERAL.—Section 4(c) of the Com-

modity Exchange Act (7 U.S.C. 6(c)) is 
amended by adding at the end the following: 

‘‘(6)(A) An agreement, contract, or trans-
action (or class thereof) that is otherwise 
subject to this Act shall be exempt from all 

VerDate Aug 31 2005 06:35 Jun 21, 2008 Jkt 041999 PO 00000 Frm 00036 Fmt 4624 Sfmt 0634 J:\ODA16\1996_F~1\S16SE6.REC S16SE6m
m

ah
er

 o
n 

M
IK

E
T

E
M

P
 w

ith
 S

O
C

IA
L 

S
E

C
U

R
IT

Y
 N

U
M

B
E

R
S



CONGRESSIONAL RECORD — SENATE S10605 September 16, 1996 
provisions of this Act and any person or class 
of persons offering, entering into, rendering 
advice, or rendering other services with re-
spect to the agreement, contract, or trans-
action (or class thereof) shall be exempt for 
the activity from all provisions of this Act 
(except in each case the provisions of sec-
tions 2(a)(1)(B), 4b, and 4o, any antifraud pro-
vision adopted by the Commission pursuant 
to section 4c(b), and the provisions of section 
6(c) and 9(a)(2) to the extent the provisions 
prohibit manipulation of the market price of 
any commodity in interstate commerce or 
for future delivery on or subject to the rules 
of any contract market): Provided, That prior 
to, on, or after the date of enactment of this 
paragraph, the agreement, contract, or 
transaction (or class thereof) satisfies the 
eligibility conditions for an exemption under 
the regulations of the Commission published 
in the Federal Register on January 22, 1993, 
and codified in sections 35.1(b)(2) and 35.2 of 
part 35 of title 17, Code of Federal Regula-
tions. 

‘‘(B) This paragraph shall not restrict the 
authority of the Commission to grant ex-
emptions under this subsection that are in 
addition to or independent of the exemption 
provided in this paragraph. No such exemp-
tion shall be applied in a manner that re-
stricts an exemption provided under this 
paragraph. 

‘‘(7)(A) The Commission may exempt an 
agreement, contract, or transaction (or class 
thereof) under this subsection to the extent 
that the agreement, contract, or transaction 
(or class thereof) may be subject to this Act. 

‘‘(B) An exemption under this subsection 
shall not create a presumption that the ex-
empted agreement, contract, or transaction 
(or class thereof) is subject to this Act.’’. 

(b) REVIEW.—Not later than 1 year after 
the date of enactment of this Act, the Com-
modity Futures Trading Commission shall 
complete a reconsideration of the regula-
tions contained in part 36 of title 17, Code of 
Federal Regulations, with the goal of estab-
lishing exemptive provisions that are con-
sistent with subsection (c). 

(c) SENSE OF CONGRESS.—It is the sense of 
Congress that— 

(1) the exemption provided under section 
4(c) of the Commodity Exchange Act (7 
U.S.C. 6(c)), and codified in part 36 of title 17, 
Code of Federal Regulations, does not yet 
sufficiently promote fair competition by af-
fording exchange-traded instruments fair 
and even-handed treatment with similar 
products traded over-the-counter among in-
stitutions and professionals; and 

(2) the Commodity Futures Trading Com-
mission should provide for such fair competi-
tion by granting instruments traded on or 
subject to the facilities of exchanges, exemp-
tive flexibility that is equitable in compari-
son to the exemptive flexibility the Commis-
sion has granted to over-the-counter trans-
actions, while ensuring the protection of 
market participants and financial and mar-
ket integrity. 

(d) REPORT.—On completion of the review 
required by subsection (b), the Commodity 
Futures Trading Commission shall report on 
the results of the review to the Committee 
on Agriculture of the House of Representa-
tives and the Committee on Agriculture, Nu-
trition, and Forestry of the Senate. 
SEC. 5. CONTRACT DESIGNATION. 

(a) IN GENERAL.—Section 5 of the Com-
modity Exchange Act (7 U.S.C. 7) is amend-
ed— 

(1) by striking the matter preceding para-
graph (1) and inserting the following: 
‘‘SEC. 5. DESIGNATION OF A BOARD OF TRADE AS 

A CONTRACT MARKET. 
‘‘(a) IN GENERAL.—The Commission shall 

designate a board of trade as a contract mar-
ket if the board of trade complies with and 
carries out the following conditions and re-
quirements:’’; 

(2) by striking paragraph (7); 
(3) by redesignating paragraph (8) as para-

graph (7); and 
(4) by adding at the end the following: 
‘‘(b) EXISTING AND FUTURE DESIGNATIONS.— 
‘‘(1) IN GENERAL.—If a board of trade is des-

ignated as a contract market by the Com-
mission under subsection (a) and section 6, 
the board of trade shall retain the designa-
tion for all existing or future contracts, un-
less the Commission suspends or revokes the 
designation or the board of trade relin-
quishes the designation. 

‘‘(2) EXISTING DESIGNATIONS.—A board of 
trade that has been designated as a contract 
market as of the date of enactment of this 
subsection shall retain the designation un-
less the Commission finds that a violation of 
this Act or a rule, regulation, or order of the 
Commission by the contract market justifies 
suspension or revocation of the designation 
under section 6(b), or the board of trade re-
linquishes the designation. 

‘‘(c) NEW CONTRACT SUBMISSIONS.—Except 
as provided in subsection (e), a board of trade 
that has been designated as a contract mar-
ket under subsection (a) shall submit to the 
Commission all rules that establish the 
terms and conditions of a new contract of 
sale in accordance with subsection (d) (re-
ferred to in this section as a ‘new contract’), 
other than a rule relating to the setting of 
levels of margin and other rules that the 
Commission may specify by regulation. 

‘‘(d) PROCEDURES FOR NEW CONTRACTS.— 
‘‘(1) REQUIRED SUBMISSION TO COMMISSION.— 

Except as provided in subsection (e), a con-
tract market shall submit new contracts to 
the Commission in accordance with sub-
section (c). 

‘‘(2) EFFECTIVENESS OF NEW CONTRACTS.—A 
contract market may make effective a new 
contract and may implement trading in the 
new contract— 

‘‘(A) not earlier than 10 business days after 
the receipt of the new contract by the Com-
mission; or 

‘‘(B) earlier if authorized by the Commis-
sion by rule, regulation, order, or written no-
tice. 

‘‘(3) NOTICE TO CONTRACT MARKET.—The new 
contract shall become effective and may be 
traded on the contract market, unless, with-
in the 10-business-day period beginning on 
the date of the receipt of the new contract 
by the Commission, the Commission notifies 
the contract market in writing— 

‘‘(A) of the determination of the Commis-
sion that the proposed new contract appears 
to— 

‘‘(i) violate a specific provision of this Act 
(including paragraphs (1) through (7) of sec-
tion 5(a)) or a rule, regulation, or order of 
the Commission; or 

‘‘(ii) be contrary to the public interest; and 
‘‘(B) that the Commission intends to re-

view the new contract. 
‘‘(4) NOTICE IN THE FEDERAL REGISTER.— 

Notwithstanding the determination of the 
Commission to review a new contract under 
paragraph (3) and except as provided in sub-
section (e), the contract market may make 
the new contract effective, and may imple-
ment trading in the new contract, on a date 
that is not earlier than 15 business days after 
the determination of the Commission to re-
view the new contract unless within the pe-
riod of 15 business days the Commission in-
stitutes proceedings to disapprove the new 
contract by providing notice in the Federal 
Register of the information required under 
paragraph (5)(A). 

‘‘(5) DISAPPROVAL PROCEEDINGS.— 
‘‘(A) NOTICE OF PROPOSED VIOLATIONS.—If 

the Commission institutes proceedings to de-
termine whether to disapprove a new con-
tract under this subsection, the Commission 
shall provide the contract market with writ-
ten notice, including an explanation and 

analysis of the substantive basis for the pro-
posed grounds for disapproval, of what the 
Commission has reason to believe are the 
grounds for disapproval, including, as appli-
cable— 

‘‘(i) the 1 or more specific provisions of this 
Act or a rule, regulation, or order of the 
Commission that the Commission has reason 
to believe the new contract violates or, if the 
new contract became effective, would vio-
late; or 

‘‘(ii) the 1 or more specific public interests 
to which the Commission has reason to be-
lieve the new contract is contrary, or if the 
new contract became effective would be con-
trary. 

‘‘(B) DISAPPROVAL PROCEEDINGS AND DETER-
MINATION.— 

‘‘(i) OPPORTUNITY TO PARTICIPATE; HEAR-
ING.—Before deciding to disapprove a new 
contract, the Commission shall give inter-
ested persons (including the board of trade) 
an opportunity to participate in the dis-
approval proceedings through the submission 
of written data, views, or arguments fol-
lowing appropriate notice and an oppor-
tunity for a hearing on the record before the 
Commission. 

‘‘(ii) DETERMINATION OF DISAPPROVAL.—At 
the conclusion of the disapproval proceeding, 
the Commission shall determine whether to 
disapprove the new contract. 

‘‘(iii) GROUNDS FOR DISAPPROVAL.—The 
Commission shall disapprove the new con-
tract if the Commission determines that the 
new contract— 

‘‘(I) violates this Act or a rule, regulation, 
or order of the Commission; or 

‘‘(II) is contrary to public interest. 
‘‘(iv) SPECIFICATIONS FOR DISAPPROVAL.— 

Each disapproval determination shall speci-
fy, as applicable— 

‘‘(I) the 1 or more specific provisions of 
this Act or a rule, regulation, or order of the 
Commission, that the Commission deter-
mines the new contract violates or, if the 
new contract became effective, would vio-
late; or 

‘‘(II) the 1 or more specific public interests 
to which the Commission determines the 
new contract is contrary, or if the new con-
tract became effective would be contrary. 

‘‘(C) FAILURE TO TIMELY COMPLETE DIS-
APPROVAL DETERMINATION.—If the Commis-
sion does not conclude a disapproval pro-
ceeding as provided in subparagraph (B) for a 
new contract by the date that is 120 calendar 
days after the Commission institutes the 
proceeding, the new contract may be made 
effective, and trading in the new contract 
may be implemented, by the contract mar-
ket until such time as the Commission dis-
approves the new contract in accordance 
with this paragraph. 

‘‘(D) APPEALS.—A board of trade that has 
been subject to disapproval of a new contract 
by the Commission under this subsection 
shall have the right to an appeal of the dis-
approval to the court of appeals as provided 
in section 6(b). 

‘‘(6) CONTRACT MARKET DEEMED DES-
IGNATED.—A board of trade shall be deemed 
to be designated a contract market for a new 
contract of sale for future delivery when the 
new contract becomes effective and trading 
in the new contract begins. 

‘‘(e) REQUIRED INTERAGENCY REVIEW.—Not-
withstanding subsection (d), no board of 
trade may make effective a new contract (or 
option on the contract) that is subject to the 
requirements and procedures of clauses (ii) 
through (v) of paragraph (1)(B), and para-
graph (8)(B)(ii), of section 2(a) until the re-
quirements and procedures are satisfied and 
carried out.’’. 
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(b) CONFORMING AMENDMENT.—The first 

sentence of section 6(a) of the Commodity 
Exchange Act (7 U.S.C. 8(a)) is amended by 
striking ‘‘Any board of trade desiring’’ and 
inserting ‘‘A board of trade that has not ob-
tained any designation as a contract market 
for a contract of sale for a commodity under 
section 5 that desires’’. 
SEC. 6. DELIVERY BY FEDERALLY LICENSED 

WAREHOUSES. 
Section 5a(a) of the Commodity Exchange 

Act (7 U.S.C. 7a(a)) is amended by striking 
paragraph (7) and inserting the following: 

‘‘(7) Repealed;’’. 
SEC. 7. SUBMISSION OF RULES TO COMMISSION. 

Section 5a(a) of the Commodity Exchange 
Act (7 U.S.C. 7a(a)(12)) is amended by strik-
ing paragraph (12) and inserting the fol-
lowing: 

‘‘(12)(A)(i) except as otherwise provided in 
this paragraph, submit to the Commission 
all bylaws, rules, regulations, and resolu-
tions (collectively referred to in this sub-
paragraph as ‘rules’) made or issued by the 
contract market, or by the governing board 
or committee of the contract market (except 
those relating to the setting of levels of mar-
gin, those submitted pursuant to section 5 or 
6(a), and those the Commission may specify 
by regulation) and may make a rule effective 
not earlier than 10 business days after the re-
ceipt of the submission by the Commission 
or earlier, if approved by the Commission by 
rule, regulation, order, or written notice, un-
less, within the 10-business-day period, the 
Commission notifies the contract market in 
writing of its determination to review such 
rules for disapproval and of the specific sec-
tions of this Act or the regulations of the 
Commission that the Commission deter-
mines the rule would violate. The determina-
tion to review such rules for disapproval 
shall not be delegable to any employee of the 
Commission. Not later than 45 calendar days 
before disapproving a rule of major economic 
significance (as determined by the Commis-
sion), the Commission shall publish a notice 
of the rule in the Federal Register. The Com-
mission shall give interested persons an op-
portunity to participate in the disapproval 
process through the submission of written 
data, views, or arguments. The determina-
tion by the Commission whether a rule is of 
major economic significance shall be final 
and not subject to judicial review. The Com-
mission shall disapprove, after appropriate 
notice and opportunity for hearing (includ-
ing an opportunity for the contract market 
to have a hearing on the record before the 
Commission), a rule only if the Commission 
determines the rule at any time to be in vio-
lation of this Act or a regulation of the Com-
mission. If the Commission institutes pro-
ceedings to determine whether a rule should 
be disapproved pursuant to this paragraph, 
the Commission shall provide the contract 
market with written notice of the proposed 
grounds for disapproval, including the spe-
cific sections of this Act or the regulations 
of the Commission that would be violated. 
At the conclusion of the proceedings, the 
Commission shall determine whether to dis-
approve the rule. Any disapproval shall 
specify the sections of this Act or the regula-
tions of the Commission that the Commis-
sion determines the rule has violated or, if 
effective, would violate. If the Commission 
does not institute disapproval proceedings 
with respect to a rule within 45 calendar 
days after receipt of the rule by the Commis-
sion, or if the Commission does not conclude 
a disapproval proceeding with respect to a 
rule within 120 calendar days after receipt of 
the rule by the Commission, the rule may be 
made effective by the contract market until 
such time as the Commission disapproves the 
rule in accordance with this paragraph. 

‘‘(B)(i) The Commission shall issue regula-
tions to specify the terms and conditions 
under which, in an emergency as defined by 
the Commission, a contract market may, by 
a 2⁄3-vote of the governing board of the con-
tract market, make a rule (referred to in 
this subparagraph as an ‘emergency rule’) 
immediately effective without compliance 
with the 10-day notice requirement under 
subparagraph (A), if the contract market 
makes every effort practicable to notify the 
Commission of the emergency rule, and pro-
vide a complete explanation of the emer-
gency involved, prior to making the emer-
gency rule effective. 

‘‘(ii) If the contract market does not pro-
vide the Commission with the requisite noti-
fication and explanation before making the 
emergency rule effective, the contract mar-
ket shall provide the Commission with the 
notification and explanation at the earliest 
practicable date. 

‘‘(iii) The Commission may delegate the 
power to receive the notification and expla-
nation to such individuals as the Commis-
sion determines necessary and appropriate. 

‘‘(iv) Not later than 10 days after the re-
ceipt from a contract market of notification 
of such an emergency rule and an expla-
nation of the emergency involved, or as soon 
as practicable, the Commission shall deter-
mine whether to suspend the effect of the 
rule pending review by the Commission 
under the procedures of subparagraph (A). 

‘‘(v)(I) The Commission shall submit a re-
port on the determination of the Commission 
on the emergency rule under clause (iv), and 
the basis for the determination, to the af-
fected contract market, the Committee on 
Agriculture of the House of Representatives, 
and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate. 

‘‘(II) If the report is submitted more than 
10 days after the Commission’s receipt of no-
tification of the emergency rule from a con-
tract market, the report shall explain why 
submission within the 10-day period was not 
practicable. 

‘‘(III) A determination by the Commission 
to suspend the effect of a rule under this sub-
paragraph shall be subject to judicial review 
on the same basis as an emergency deter-
mination under section 8a(9). 

‘‘(IV) Nothing in this paragraph limits the 
authority of the Commission under section 
8a(9);’’. 
SEC. 8. AUDIT TRAIL. 

Section 5a(b) of the Commodity Exchange 
Act (7 U.S.C. 7a(b)) is amended— 

(1) in paragraph (3), by inserting ‘‘selected 
by the contract market’’ after ‘‘means’’ each 
place it appears; and 

(2) by adding at the end the following: 
‘‘(7) The requirements of this subsection 

establish performance standards and do not 
mandate the use of a specific technology to 
satisfy the requirements.’’. 
SEC. 9. MISCELLANEOUS TECHNICAL AMEND-

MENTS. 
Section 8a of the Commodity Exchange Act 

(7 U.S.C. 12a) is amended— 
(1) in paragraph (2)— 
(A) in subparagraph (B), by inserting ‘‘this 

paragraph or’’ after ‘‘the provisions of’’; and 
(B) in subparagraph (D), by inserting 

‘‘pleaded guilty to or’’ after ‘‘such person 
has’’; and 

(2) in paragraph (3)(H), by striking ‘‘or has 
been convicted in a State court,’’ and insert-
ing ‘‘or has pleaded guilty to, or has been 
convicted, in a State court,’’. 
SEC. 10. CONSIDERATION OF EFFICIENCY, COM-

PETITION, RISK MANAGEMENT, AND 
ANTITRUST LAWS. 

Section 15 of the Commodity Exchange Act 
(7 U.S.C. 19) is amended— 

(1) by striking ‘‘SEC. 15. The Commission’’ 
and inserting the following: 

‘‘SEC. 15. (a)(1) Prior to adopting a rule or 
regulation authorized by this Act or adopt-
ing an order (except as provided in sub-
section (b)), the Commission shall consider 
the costs and benefits of the action of the 
Commission. 

‘‘(2) The costs and benefits of the proposed 
Commission action shall be evaluated in 
light of considerations of protection of mar-
ket participants, the efficiency, competitive-
ness, and financial integrity of futures mar-
kets, price discovery, sound risk manage-
ment practices, and other appropriate fac-
tors, as determined by the Commission. 

‘‘(b) Subsection (a) shall not apply to the 
following actions of the Commission: 

‘‘(1) An order that initiates, is part of, or is 
the result of an adjudicatory or investigative 
process of the Commission. 

‘‘(2) An emergency action. 
‘‘(3) A finding of fact regarding compliance 

with a requirement of the Commission. 
‘‘(c) The Commission’’; and 
(2) by striking ‘‘requiring or approving’’ 

and inserting ‘‘requiring, reviewing, or dis-
approving’’. 
SEC. 11. DISCIPLINARY AND ENFORCEMENT AC-

TIVITIES. 
(a) IN GENERAL.—It is the sense of Congress 

that the Commodity Futures Trading Com-
mission should— 

(1) to the extent practicable, avoid unnec-
essary duplication of effort in pursuing dis-
ciplinary and enforcement actions if ade-
quate self-regulatory actions have been 
taken by contract markets and registered fu-
tures associations; and 

(2) retain an oversight and disciplinary 
role over the self-regulatory activities by 
contract markets and registered futures as-
sociations in a manner that is sufficient to 
safeguard financial and market integrity and 
the public interest. 

(b) REPORT.—Not later than 1 year after 
the date of enactment of this Act, the Com-
mission shall submit a report to the Com-
mittee on Agriculture of the House of Rep-
resentatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate that evaluates the effectiveness of the 
enforcement activities of the Commission, 
including an evaluation of the experience of 
the Commission in preventing, deterring, 
and disciplining violations of the Commodity 
Exchange Act (7 U.S.C. 1 et seq.) and Com-
mission regulations involving fraud against 
the public through the bucketing of orders 
and similar abuses. 
SEC. 12. DELEGATION OF FUNCTIONS BY THE 

COMMISSION. 
(a) IN GENERAL.—It is the sense of Congress 

that the Commodity Futures Trading Com-
mission should— 

(1) review its rules and regulations that 
delegate any of its duties or authorities 
under the Commodity Exchange Act (7 
U.S.C. 1 et seq.) to contract markets or reg-
istered futures associations; 

(2) consistent with the public interest and 
law, determine which additional functions, if 
any, performed by the Commission should be 
delegated to contract markets or registered 
futures associations; and 

(3) establish procedures (such as spot 
checks, random audits, reporting require-
ments, pilot projects, or other means) to en-
sure adequate performance of the additional 
functions that are delegated to contract 
markets or registered futures associations. 

(b) REPORT.—Not later than 1 year after 
the date of enactment of this Act, the Com-
mission shall report the results of its review 
and actions under subsection (a) to the Com-
mittee on Agriculture of the House of Rep-
resentatives and the Committee on Agri-
culture, Nutrition, and Forestry of the Sen-
ate. 
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SUMMARY AND DISCUSSION—THE COMMODITY 
EXCHANGE ACT AMENDMENTS OF 1996 

Section 1. Short title. 
The bill is entitled ‘‘The Commodity Ex-

change Act Amendments of 1996.’’ 
Section 2. Hedging. 
The CEA does not directly define the term 

‘‘hedging.’’ In Section 3 of the CEA, which 
contains various legislative findings that 
justify regulation of futures markets, the 
statute speaks of business operators ‘‘hedg-
ing themselves against possible loss through 
fluctuations in price.’’ Questions have been 
raised whether hedging can occur against 
risks other than price risks—for instance, in 
new futures contracts that are based on 
yields of specified crops in particular states. 
The bill deletes the phrase ‘‘through fluctua-
tions in price.’’ It makes clear that risks to 
be hedged may be risks other than those di-
rectly resulting from price changes. This 
change will not affect the authority to estab-
lish speculative limits, require reporting of 
large trader positions and otherwise ensure 
market integrity. 

Section 3. Delivery Points for Foreign Fu-
tures Contracts. 

In recent years, some overseas futures ex-
changes have established delivery points in 
the U.S. The implications of making and 
taking delivery of a physical commodity 
that is priced on a foreign exchange may dif-
fer, depending on the comparability of price 
discovery on that exchange and on U.S. ex-
changes, as well as other factors. Serious 
questions have been raised, as the current 
scandal in the copper markets has unfolded, 
about what role, if any, delivery points for 
foreign futures contracts may have played in 
that affair. These questions are not yet an-
swered. However, the legislation makes 
changes that will be appropriate regardless 
of the outcome of specific investigations. 

The bill directs the CFTC to consult with 
overseas regulators and other appropriate 
parties in countries where futures exchanges 
have established U.S. delivery points. The 
aim of the consultations will be to secure 
adequate assurances against any adverse ef-
fect on U.S. markets because of these deliv-
ery points. Such assurances could take the 
form of changes to regulations or trading 
rules in the overseas market. 

The bill also gives the CFTC authority to 
obtain information from warehouses that are 
delivery points for foreign exchanges. This 
information would be similar to that which 
the CFTC may already require of persons 
making trades on overseas futures markets, 
and will assist the CFTC in ensuring market 
integrity, preventing abuses and otherwise 
discharging its responsibilities. 

Section 4. Exemption Authority and Swap 
Exemption. 

The Act gives the CFTC authority to ex-
empt transactions from its regulatory re-
quirements, either completely or on stated 
terms. In 1993, the CFTC used this authority 
to exempt swap agreements from most, but 
not all, portions of the Act. This exemption 
generally seems to have worked well, facili-
tating a climate in which swaps, which offer 
numerous benefits to their users if properly 
and prudently employed, could trade with se-
cure legal status. (It was the lack of such 
legal certainty which, in part, prompted 
Congress to enact the exemptive authority.) 

The bill will provide additional legal cer-
tainty for swaps transactions in two ways. 
First, the bill codifies the present exemption 
from regulation for transactions that meet 
its requirements, either now or in future. 
For these qualifying instruments, a statu-
tory change would be required in order for 
the exemption to become more restrictive 
than it now is. The codification does not af-
fect the CFTC’s power to grant additional 

exemptions that would be less restrictive 
than the current exemption. Nor does it 
limit the CFTC’s ability to enforce anti-ma-
nipulation or anti-fraud provisions of the 
CEA as they may apply to these transactions 
or as the present exemptions may be condi-
tioned on compliance with their provisions. 

Second, the bill codifies two important ele-
ments of the present swaps exemptive au-
thority, again to enhance legal certainty. 
The legislation clarifies that the CFTC may 
issue an exemption that is applicable to the 
extent the exempted transaction may have 
been subject to the Act—i.e., without requir-
ing a prior decision on whether the trans-
action actually was, in fact, subject to the 
Act. Relatedly, the legislation states that 
the mere fact that a transaction was exempt-
ed from the Act does not, in itself, create a 
presumption that the transaction was one 
that would have fallen under the Act’s regu-
latory requirements had it not been exempt-
ed. Both these clarifications are consistent 
with present regulations for exemptions. 

This section of the bill also directs the 
CFTC to review rules that permit futures ex-
changes, under narrowly defined conditions, 
to operate less-regulated markets that are 
restricted to professional and institutional 
participants. These so-called ‘‘Part 36’’ rules 
have not, so far, resulted in the active oper-
ation of such markets. The issue is an espe-
cially important one because of the competi-
tive challenges futures exchanges face, both 
from overseas markets and from over-the- 
counter products in the U.S. The legislation 
does not contemplate greater regulation of 
the latter markets, and indeed strives to 
achieve greater legal certainty for O-T-C 
products. But it does express the view of 
Congress that futures exchanges need to be 
able to compete in today’s financial market-
place, in a way that reduces regulatory costs 
of doing business while assuring customer 
protection. To this end, the CFTC is directed 
to re-examine the Part 36 rules and report, 
within a year, to Congress on what if any 
changes may be appropriate. This broad 
mandate, as opposed to requirements for spe-
cific changes in the current regulations, re-
flects a view that the CFTC should be better 
able than Congress to assess necessary re-
forms. The report will afford an opportunity 
for Congress to judge the adequacy of any 
changes, and to contemplate any additional 
statutory changes that may be required. 

Section 5. Contract Designation. 
The Act now requires futures exchanges to 

be ‘‘designated’’ as a ‘‘contract market’’ for 
each futures contract they trade. This proc-
ess has been streamlined by the CFTC in re-
cent years, but the statute continues to re-
flect a rather elaborate process in which, in 
many ways, the burden of proof is placed on 
exchanges to demonstrate why they should 
be able to offer new products for trading. 
Even for a regulated financial sector like the 
futures industry, this implicit presumption 
against new product development is out of 
date. The bill streamlines the process of in-
troducing new futures contracts, both by 
compressing the time available for agency 
review and by creating a presumption that 
products developed by exchanges should be 
permitted to trade unless the CFTC finds 
compellingly why they should not. The legis-
lation treats new contract applications as 
rules, albeit under somewhat different proce-
dures from other exchange rules. Under the 
new procedure, an exchange submits a new 
contract to the CFTC. The new contract may 
trade after 10 business days, unless the CFTC 
states an intention to review it for possible 
disapproval. After a further 15 business days, 
the new contract can be traded unless the 
CFTC institutes proceedings to disapprove 
it. These proceedings are to be completed 
within 120 days; if not, the new contract can 

trade until and unless it is finally dis-
approved. In contrast to the present burden 
on an exchange to show that a contract is in 
‘‘the public interest,’’ the CFTC could only 
disapprove a contract by showing that it was 
‘‘contrary to the public interest’’ (or by 
showing that it violated law or regulations). 
The philosophy is a fairly simple one: Sub-
ject to prudent regulatory limits, private fu-
tures exchanges can more appropriately and 
efficiently decide which new products are 
ripe for trading than can the government. 
The exchanges may sometimes err in these 
judgments, but that is the way markets 
work. 

Section 6. Delivery by Federally Licensed 
Warehouses. 

An obscure provision of the Act now allows 
any federally licensed grain warehouse to 
make delivery against a futures contract, on 
giving reasonable notice. Though seldom 
used, this provision appears to conflict with 
the ability of exchanges to establish their 
own trading procedures, including delivery 
points. In an extremely tight market, the 
current provision could in some cir-
cumstances facilitate market manipulation. 
The bill repeals this provision. 

Section 7. Submission of Rules to Commis-
sion. 

The bill revises current requirements for 
submitting exchange rules to the CFTC. 
These rules affect the everyday procedures 
for doing business on the exchange, as well 
as the ground rules for trading. They run the 
gamut from major to minor. As with the pro-
cedures for approving new contracts, the leg-
islation compresses the time available for 
federal review and generally streamlines pro-
cedures. Rules are to be submitted to the 
CFTC and can become effective in 10 busi-
ness days unless the CFTC notifies the ex-
change that it will review them for possible 
disapproval. If the CFTC does not institute 
disapproval proceedings within 45 days of re-
ceiving the proposed rule, or conclude its 
proceedings within 120 days, the rule can be-
come effective until and unless disapproved. 

The authors of the bill intend that its leg-
islative history will also discuss the imple-
mentation of statutory requirements for the 
composition of exchange boards of directors. 
The CFTC will be directed to report, on an 
ongoing basis, its evaluation of how fully 
these requirements are being met. The re-
port language will provide further clarifica-
tion of Congressional intent with regard to 
the qualification of individuals to satisfy 
particular requirements for board represen-
tation. 

Section 8. Audit Trail. 
Futures exchanges are subject to audit 

trail requirements that are intended to en-
sure market integrity, and to deter and de-
tect abuse. The bill clarifies these require-
ments in one respect. It states—consistent 
with testimony by the CFTC before Congress 
in 1995—that the audit trail requirements es-
tablish a performance standard, not a man-
date for any particular technological means 
of achieving the standard. In further support 
of this clarification, the bill speaks of the 
‘‘means selected by the contract market’’ for 
meeting audit trail standards. The authors 
of the bill intend that its legislative history 
will also note further CFTC testimony that, 
in assessing the ‘‘practicability’’ of various 
components of the audit trail standards, the 
cost to exchanges of meeting the standards 
is one factor to be taken into account. 

Section 9. Miscellaneous Technical Amend-
ments. 

The bill makes several technical changes 
to correct omissions in the current statute. 

Section 10. Consideration of Efficiency, 
Competition, Risk Management, and Anti-
trust Laws. 

The bill requires the CFTC, in issuing 
rules, regulations or some types of orders, to 
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take into account the costs and benefits of 
the action it contemplates. The requirement 
is not for a quantitative cost-benefit anal-
ysis, but a mandate to consider both costs 
and benefits, as well as other enumerated 
factors. The authors of the bill believe that 
in establishing its policies and giving direc-
tion to market participants, the CFTC 
should weigh how its actions may effect the 
participants’ costs of doing business, as well 
as what benefits may accrue from the action. 

Some activities of the CFTC, of course, do 
not call for this kind of approach, and indeed 
applying a cost-benefit requirement to them 
would be inappropriate. Thus, the bill ex-
empts the CFTC’s adjudicatory and inves-
tigative processes, emergency actions and 
certain findings of fact that are objective, 
quantitative or otherwise unsuitable for a 
cost-benefit approach. The bill’s eventual 
legislative history will further discuss Con-
gressional intent in enacting this require-
ment. 

Section 11. Disciplinary and enforcement 
activities. 

Enforcement is a priority for the CFTC. 
Like other financial regulators, the CFTC is 
assisted in its enforcement activities by the 
complementary rules, surveillance and dis-
ciplinary actions of self-regulatory organiza-
tions (SROs). These include both the futures 
exchanges themselves and the National Fu-
tures Association. The bill provides guidance 
to the CFTC on the deployment of enforce-
ment resources, and requires a report in 1 
year on the overall enforcement program. 
The legislation expresses the sense of Con-
gress that the CFTC should avoid unneces-
sary duplication of effort where SROs have 
taken adequate action to deter abuse and en-
sure customer protection. It further states 
that the CFTC’s oversight and disciplinary 
role should be sufficient to safeguard market 
integrity and protect public confidence in 
markets. 

Section 12. Delegation of functions by the 
Commission. 

The CFTC, under current law, has dele-
gated some limited duties to the National 
Futures Association. Today’s austere budget 
climate makes it prudent for the commission 
to assess whether other functions could ap-
propriately be delegated. The bill calls on 
the CFTC to determine which, if any, addi-
tional functions should be delegated to 
SROs, suggesting the use of procedures like 
spot checks and random audits to ensure 
that any delegated functions are adequately 
performed, and requires a report in one year 
with the results of the review. The authors 
intend that the bill’s legislative history will 
cite several current CFTC activities that 
could be considered for delegation. 

OUTLINE OF THE COMMODITY EXCHANGE ACT 
AMENDMENTS OF 1996 

The Commodity Exchange Act has bene-
fited the American economy. It has helped 
encourage a dynamic, world-class futures 
trading industry that allows farmers, ranch-
ers and other business operators to manage 
risk, provides investment opportunities and 
offers protection to consumers of its serv-
ices. From time to time, Congress has re-ex-
amined the Act to bring it up to date with 
changing markets. Such an update is now op-
portune. 

On June 5, the Committee on Agriculture, 
Nutrition, and Forestry heard testimony on 
the need to update the Commodity Exchange 
Act. Since then, committee staff have con-
sulted extensively with federal agencies and 
private industry, seeking to explore the im-
plications of legislative proposals by various 
groups. 

As a result of this thorough process, we an-
nounced on August 2, 1996, our intention to 

introduce legislation to amend the Com-
modity Exchange Act. Today we are intro-
ducing that legislation. Because it is late in 
the legislative session, we do not intend that 
the bill become law this year. We intend it to 
spark discussion, so that the Congress can 
make comprehensive revisions to the Act in 
1997. 

There is a public interest in a strong, com-
petitive U.S. futures industry because of its 
critical role in price discovery and business 
risk management. This public interest im-
plies, and requires, a degree of regulation. In 
recent years, U.S. futures exchanges have 
also faced increasing competition from for-
eign exchanges and from over-the-counter 
derivative products. 

U.S. exchanges face some regulatory costs 
that are not borne by their competitors. The 
Act, and the Commodity Futures Trading 
Commission’s actions to implement its re-
quirements, must strike an appropriate bal-
ance between prudent regulation and the 
need for a cost-competitive industry. 

In our August 2 statement, we noted the 
importance of a provision of the Act called 
the ‘‘Treasury amendment.’’ This amend-
ment excludes interbank foreign exchange 
transactions and some other enumerated 
transactions from the CFTC’s jurisdiction. It 
has been the subject of much more frequent 
litigation than other sections of the Act. It 
was written, in some haste, in 1974 at a time 
when many financial markets and instru-
ments were different or less fully developed 
than today. The case for Congress to revisit, 
reassess and clarify the Treasury amend-
ment is compelling. 

We asked the CFTC and the Treasury De-
partment to conclude discussions which they 
had begun some months before, and report 
their progress around Labor Day. Unfortu-
nately, these discussions have so far pro-
duced some points of agreement but no over-
all consensus among the two agencies or 
among the other members of the President’s 
working group on financial markets. 

We are disappointed that an agreement on 
the Treasury amendment has not yet been 
forged. The issues raised by the amendment 
seem to us substantial but not insurmount-
able. In fairness to the Administration, there 
is not yet a consensus in the private sector 
either about the appropriate scope of the 
amendment’s exclusions from the Act. 

With some reluctance, we have been per-
suaded to defer addressing the Treasury 
amendment in this bill. The Administration 
asserts that given furhter time, it will be 
able to reach internal agreement. We are 
today informing the Administration that, in 
our view, an agreement by the end of this 
year is necessary so that the issue can be 
presented to our colleagues at the beginning 
of the 105th Congress. If the Administration 
is not able to present its ideas by the end of 
1996, we will reluctantly conclude that no 
consensus in the executive branch is likely, 
and not await further agency deliberations. 

Deferring a provision of the Treasury 
amendment does not diminish its impor-
tance. Since today’s legislation will have to 
be reintroduced in January 1997, we believe 
this course of action is prudent, since not 
only the Administration but also various in-
terested private groups will have the oppor-
tunity to confer between now and the end of 
the year. We urge them to do so. Independent 
of both efforts, we are considering a variety 
of specific reforms to the Treasury amend-
ment, and will be interested to compare 
these ideas to those of the private sector and 
the Administration. We intend that the re-
introduced version of today’s bill will pro-
pose a solution to the Treasury amendment 
problem. 

We invite public comment on the Com-
modity Exchange Act Amendments. We be-

lieve this bill represents sound policies. We 
want to take full account, however, of other 
views. As we said in August, the bill is nei-
ther an opening gambit nor a least common 
denominator. It represents our best judg-
ment of how the Act should prudently be 
changed, but our minds remain open. 

The Agriculture Committee’s work on the 
Commodity Exchange Act has been bipar-
tisan and collegial. Like the 1996 farm bill, 
the landmark new food safety law and other 
important laws originated by the committee, 
this legislative effort is one on which we 
have worked together. Our cooperation will 
continue.∑ 

∑ Mr. LEAHY. Mr. President, today 
Senator LUGAR and I are introducing 
legislation to amend the Commodity 
Exchange Act. This legislation updates 
and streamlines U.S. futures trading 
law. 

There is a strong interest in main-
taining a viable futures market. Sen-
ator LUGAR’s and my review of com-
mittee testimony combined with the 
informal meetings with the industry, 
regulators, and interested academics 
has convinced us that it is appropriate 
to make these revisions to the CEA. 

I do not expect that this bill will be-
come law during this session. But in-
troducing it now will afford an oppor-
tunity to engage in an active public 
discussion and debate over the changes 
that we propose here today. 

It is my experience that such a dialog 
helps develop solid bipartisan legisla-
tion. As with most issues, there are 
many interests that must be balanced. 
And, Senator LUGAR and I have strived 
to strike the right balance between 
these interests. But we will profit from 
the dicussions that this bill is sure to 
prompt. 

I am pleased to join my colleague in 
offering this bill. Senator LUGAR and I 
have worked together on futures issues 
since we came to the Agriculture Com-
mittee. We did the same on this bill— 
working to ensure that these markets 
remain competitive while still main-
taining effective provisions on cus-
tomer protection and market integrity 
such as the 1992 audit trail provisions. 

I look forward to continuing our dis-
cussions.∑ 

By Mr. BINGAMAN (for himself, 
Mr. KEMPTHORNE, and Mr. 
CRAIG): 

S. 2078. A bill to authorize the sale of 
excess Department of Defense aircraft 
to facilitate the suppression of wild-
fire; to the Committee on Armed Serv-
ices. 

THE WILDFIRE SUPPRESSION AIRCRAFT 
TRANSFER ACT 

∑ Mr. BINGAMAN. Mr. President, this 
Nation has had a very severe fire sea-
son this year. So far almost 6 million 
acres have burned. The average amount 
burned over the last 6 years is a little 
over 2 million acres per year. Air-
planes, known as airtankers, play a 
critical role in fighting wildfires. 
Airtankers are used in the initial at-
tack of wildfires in support of fire-
fighters on the ground and, on large 
wildfires, to aid in the protection of 
lives and structures from rapidly ad-
vancing fires. 
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Today, I and my colleagues, Senators 

KEMPTHORNE and CRAIG, are intro-
ducing legislation that will help ensure 
that Federal firefighters continue to 
have access to airtanker services. The 
Wildfire Suppression Aircraft Transfer 
Act of 1996 will help facilitate the sale 
of former military aircraft to contrac-
tors who provide firefighting services 
to the Forest Service and the Depart-
ment of the Interior. The existing fleet 
of available airtankers is aging rapidly 
and fleet modernization is critical to 
the continued success of the fire-
fighting program. 

Currently, legislative authority does 
not exist for the transfer or sale of ex-
cess turbine-powered military aircraft, 
suitable for conversion to airtankers, 
to private operators. This greatly ham-
pers efforts to modernize the airtanker 
fleet. This bill will require that the air-
craft be used only for firefighting ac-
tivities. 

Time is very short, but it is critical 
that this bill become law in this Con-
gress. If we fail to pass this law, 
airtanker operators will not have ac-
cess to the planes they need to update 
the aging airtanker fleet. 

I urge my colleagues to support our 
efforts to ensure that Federal fire-
fighters have the resources they need 
to protect the public and their prop-
erty from the threat of wildfires.∑ 

By Mr. MOYNIHAN: 
S. 2079. A bill to repeal the prohibi-

tion against State restrictions on com-
munications between government 
agencies and the INS; to the Com-
mittee on the Judiciary. 

ALIEN INFORMATION PROVISION REPEAL 
LEGISLATION 

∑ Mr. MOYNIHAN. Mr. President, on 
Wednesday, September 11, Mayor Ru-
dolph W. Giuliani of New York City de-
livered an address at Georgetown Uni-
versity Law School about an obscure 
provision in the recently passed wel-
fare legislation. The provision, section 
434 of the Personal Responsibility and 
Work Opportunity Reconciliation Act 
of 1996, states: 

Notwithstanding any other provision of 
Federal, State, or local law, no State or local 
government entity may be prohibited, or in 
any way restricted, from sending to or re-
ceiving from the Immigration and Natu-
ralization Service (INS) information regard-
ing the immigration status, lawful or unlaw-
ful, of an alien in the United States. 

Mayor Giuliani said it would ‘‘create 
chaos in New York City.’’ I agree with 
him that this provision is ill-advised 
and threatens the public health and 
safety of residents of New York City. It 
conflicts with a 1985 executive order 
issued by then-Mayor Edward I. Koch 
prohibiting city employees from re-
porting suspected illegal aliens to the 
INS unless the alien was charged with 
a crime. That executive order, which is 
similar to local laws in other States 
and cities, was intended to ensure that 
fear of deportation does not deter ille-
gal aliens from seeking emergency 
medical attention, reporting crimes, 
and so on. 

An earlier version of this provision 
was first introduced in welfare legisla-
tion during the 103d Congress as a part 
of H.R. 3500, the Responsibility and 
Empowerment Support Program Pro-
viding Employment, Child Care, and 
Training Act, sponsored by Representa-
tives Michel, GINGRICH, and SANTORUM. 
On September 8, 1995, during Senate 
consideration of H.R. 4, the Work Op-
portunity Act of 1995, Senator 
SANTORUM, along with Senator NICK-
LES, offered a similar amendment. The 
amendment was adopted by the Senate 
by a vote of 91 to 6, but H.R. 4 was later 
vetoed by President Clinton. 

This year, the provision was included 
in S. 1795, the Personal Responsibility 
and Work Opportunity Reconciliation 
Act of 1996, which was signed by Presi-
dent Clinton on August 22, 1996. 

Because this provision poses a threat 
to health and safety in New York City 
and elsewhere, I am today introducing 
legislation to repeal section 434 of the 
Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996. I 
ask unanimous consent that the text of 
the bill be printed in the RECORD. 

There being no objection, the bill was 
ordered to be printed in the Record, as 
follows: 

S. 2079 
Be it enacted by the Senate and House of Rep-

resentatives of the United States of America in 
Congress assembled, 
SECTION 1. REPEAL OF THE PROHIBITION 

AGAINST STATE RESTRICTIONS ON 
COMMUNICATIONS BETWEEN GOV-
ERNMENT AGENCIES AND THE INS. 

Section 434 of the Personal Responsibility 
and Work Opportunity Act of 1996 (Public 
Law 104–193) is repealed.∑ 

f 

ADDITIONAL COSPONSORS 

S. 157 
At the request of Mr. BUMPERS, the 

name of the Senator from Oregon [Mr. 
WYDEN] was added as a cosponsor of S. 
157, a bill to reduce Federal spending 
by prohibiting the expenditure of ap-
propriated funds on the United States 
International Space Station Program. 

S. 1095 
At the request of Mr. MOYNIHAN, the 

name of the Senator from North Caro-
lina [Mr. FAIRCLOTH] was added as a co-
sponsor of S. 1095, a bill to amend the 
Internal Revenue Code of 1986 to extend 
permanently the exclusion for edu-
cational assistance provided by em-
ployers to employees. 

S. 1379 
At the request of Mr. SIMPSON, the 

names of the Senator from North Caro-
lina [Mr. FAIRCLOTH] and the Senator 
from Minnesota [Mr. GRAMS) were 
added as cosponsors of S. 1379, a bill to 
make technical amendments to the 
Fair Debt Collection Practices Act, and 
for other purposes. 

S. 1735 
At the request of Mr. PRESSLER, the 

name of the Senator from California 
[Mrs. BOXER] was added as a cosponsor 
of S. 1735, a bill to establish the United 
States Tourism Organization as a non-

governmental entity for the purpose of 
promoting tourism in the United 
States. 

S. 1870 
At the request of Mr. MOYNIHAN, the 

name of the Senator from Oregon [Mr. 
HATFIELD] was added as a cosponsor of 
S. 1870, a bill to establish a medical 
education trust fund, and for other pur-
poses. 

S. 1963 
At the request of Mr. ROCKEFELLER, 

the names of the Senator from New 
York [Mr. D’AMATO] and the Senator 
from Oklahoma [Mr. INHOFE] were 
added as cosponsors of S. 1963, a bill to 
establish a demonstration project to 
study and provide coverage of routine 
patient care costs for medicare bene-
ficiaries with cancer who are enrolled 
in an approved clinical trial program. 

S. 1965 
At the request of Mr. KERREY, his 

name was added as a cosponsor of S. 
1965, a bill to prevent the illegal manu-
facturing and use of methamphet-
amine. 

S. 2064 
At the request of Ms. SNOWE, the 

name of the Senator from Arkansas 
[Mr. PRYOR] was added as a cosponsor 
of S. 2064, a bill to amend the Public 
Health Service Act to extend the pro-
gram of research on breast cancer. 

SENATE JOINT RESOLUTION 52 
At the request of Mr. KYL, the name 

of the Senator from Texas [Mr. GRAMM] 
was added as a cosponsor of Senate 
Joint Resolution 52, a joint resolution 
proposing an amendment to the Con-
stitution of the United States to pro-
tect the rights of victims of crimes. 

SENATE RESOLUTION 292 
At the request of Mr. PRESSLER, the 

names of the Senator from Ohio [Mr. 
DEWINE], the Senator from Rhode Is-
land [Mr. CHAFEE], the Senator from 
Pennsylvania [Mr. SPECTER], the Sen-
ator from Alaska [Mr. STEVENS], the 
Senator from South Carolina [Mr. 
THURMOND], the Senator from Ten-
nessee [Mr. FRIST], the Senator from 
Virginia [Mr. WARNER], and the Sen-
ator from Mississippi [Mr. LOTT] were 
added as cosponsors of Senate Resolu-
tion 292, a resolution designating the 
second Sunday in October of 1996 as 
‘‘National Children’s Day,’’ and for 
other purposes. 

f 

AMENDMENTS SUBMITTED 

THE DEPARTMENT OF THE INTE-
RIOR AND RELATED AGENCIES 
APPROPRIATIONS ACT, 1997 

GRAMS AMENDMENT NO. 5350 

(Ordered to lie on the table.) 
Mr. GRAMS submitted an amend-

ment intended to be proposed by him 
to the bill (H.R. 3662) making appro-
priations for the Department of the In-
terior and related agencies for the fis-
cal year ending September 30, 1997, and 
for other purposes; as follows: 
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